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Introduction

The 27th Amendment to the Constitution of the Islamic Republic of Pakistan, passed in
November 2025, represents one of the most sweeping constitutional changes in Pakistan's
recent history[1]. This amendment fundamentally reshapes Pakistan's judicial system,
restructures military command authority, and introduces significant immunity provisions for
high-ranking government officials[2]. With implications spanning judicial independence,
military accountability, civilian control of armed forces, and the balance of power between
institutions, the 27th Amendment has become one of the most debated constitutional reforms
in Pakistani history. This document provides a comprehensive, student-friendly analysis of the
amendment, its background, implementation, and impact on Pakistan's constitutional
framework.

Part 1: Background and Need for
Amendment

Historical Context: Pakistan's Constitutional
Journey

To understand the need for the 27th Amendment, it is essential to examine Pakistan's
constitutional evolution. Pakistan's Constitution of 1973, which was restored after the military
regime of General Muhammad Zia-ul-Haq, has witnessed numerous amendments reflecting
the country's turbulent political history[3]. Over the decades, the Supreme Court of Pakistan
emerged as a powerful institution, particularly following the historic Lal Masjid case of 2007
and the restoration of democracy in 2008. The Supreme Court's expansive jurisdiction under
Articles 184(3) and 199 allowed it to exercise suo motu cognizance in matters of public interest,
making it an activist court that frequently intervened in matters involving fundamental

rights[4].

The Role of the Supreme Court Before Amendment

Prior to the 27th Amendment, the Supreme Court of Pakistan possessed what critics termed
"overreaching powers." These included:
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¢ Suo Motu Jurisdiction (Articles 184(3) and 191A): The Supreme Court could
take cognizance of any matter of public importance on its own motion

+ Expansive Constitutional Review Powers (Article 199): Through High Courts,
the Court could examine any action of the federal or provincial government for
constitutional compliance

e Unified Constitutional Authority: All constitutional questions, whether
concerning fundamental rights or federal-provincial disputes, fell exclusively under
the Supreme Court's jurisdiction

These powers, while strengthening the rule of law during periods of democratic governance,
also led to concerns about judicial overreach and the blurring of constitutional boundaries
between institutions[5].

Institutional Tensions and Triggers for
Amendment

Several factors contributed to the need for the 27th Amendment:

1. Federal-Provincial Disputes

Pakistan's federal structure has experienced persistent tensions between the federal
government and provincial governments, particularly regarding fiscal autonomy and
administrative powers. The Supreme Court's exclusive jurisdiction over such disputes created
delays and concerns-about centralization of judicial authority[6].

2. Military-Judicial Relations

Pakistan's military has maintained significant de facto influence despite periods of civilian
rule. The Supreme Court's powers to scrutinize military decisions created friction between
these two institutions, particularly regarding personnel appointments and strategic
decisions[7].

3. Judicial Efficiency Concerns

The Supreme Court was handling an overwhelming caseload, including constitutional
matters, criminal appeals, and administrative issues. Proponents of the amendment argued
that a specialized constitutional court could address constitutional questions more
efficiently[8].

4. Executive Authority Limitations

The amendment's supporters contend that the Supreme Court's active judicial review had
constrained executive decision-making, particularly in matters relating to military
appointments, intelligence operations, and strategic governance[9].

The Precursor: 26th Amendment (2023)

The 27th Amendment must be understood in context of the 26th Amendment passed in 2023.
The 26th Amendment introduced significant changes to judicial appointments and the
removal of judges, limiting judicial autonomy and increasing executive-legislative control. It
was followed immediately by discussions about further judicial restructuring, which
culminated in the 27th Amendment[10].
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Part 2: Details and Provisions of the
2~7th Amendment

Amendment Structure and Scope

The 27th Amendment comprises 49 separate amendments to various articles of the 1973
Constitution. The document spans approximately 26 pages of legislative text and touches
upon nearly every institutional aspect of Pakistan's governance structure[11]. The
amendments can be categorized into five major areas:

1. Establishment of the Federal Constitutional Court

2. Restructuring of judicial appointment and discipline mechanisms
3. Transfer of judges between High Courts
4. Military command restructuring and immunities
5. Presidential immunity provisions
Key Amendments

A. Establishment of Federal Constitutional Court (Articles
175B-175L)

The most significant provision creates a new Federal Constitutional Court (FCC), which
represents a structural separation of constitutional jurisdiction from ordinary appellate
jurisdiction previously held exclusively by the Supreme Court.

Composition and Structure:
The FCC shall consist of[12]:

e A Chief Justice of the Federal Constitutional Court

e Additional judges as determined by Parliament (the bill specifies seven judges in
approved form)

¢ Equal provincial representation among judges
¢ One judge from Islamabad Capital Territory

Appointment Process:
The appointment mechanism reflects increased executive involvement:

e The President, on advice of the Prime Minister, appoints the Chief Justice of the FCC
from serving Supreme Court judges

e The first batch of judges is appointed by the President on advice of the Prime Minister
in consultation with the Chief Justice of the FCC

¢ After the first appointment, judges are selected through the Judicial Commission of
Pakistan, which has been restructured under the amendment

Jurisdictional Powers (Article 175E):
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The FCC has exclusive jurisdiction over:

1. Disputes between the federal and provincial governments
2. Disputes between or among provincial governments

3. Questions of constitutional interpretation involving fundamental rights (Chapter 1,
Part IT)

4. Constitutional questions referred by the President (advisory jurisdiction)

Retirement Age and Terms (Article 1751):

e Regular judges retire at age 68 years
e Chief Justice serves a fixed three-year term (or until age 68, whichever is earlier)

¢ Upon completion of the three-year term, the Chief Justice mandatorily retires
regardless of age

B. Restructured Supreme Court (Articles 185, 189)

The Supreme Court's role has been fundamentally transformed from the apex constitutional
and appellate court to primarily an appellate court for non-constitutional matters.

0Old Structure (Pre-Amendment):

e Supreme Court was the highest and final court
e It heard constitutional matters and ordinary appeals
e Articles 184(3), 186, and 191A gave it suo motu powers in constitutional matters

New Structure (Post-Amendment):

¢ Supreme Court now hears only appellate cases as permitted by law
e It nolonger exercises suo motu jurisdiction in constitutional matters
e Its decisions are binding on all courts except the Federal Constitutional Court

e The Federal Constitutional Court's constitutional decisions bind the Supreme Court
(Article 189)

Specific Changes to Supreme Court Jurisdiction:

Jurisdiction Type Change

Suo Motu Powers Abol}shed (Articles 184(3), 186, 191A removed from SC
purview)

Constitutional Questions Transferred to FCC

Fundamental Rights Transferred to FCC except family and rent matters

Cases

Ordinary Criminal Retained (subject to FCC certification on constitutional

Appeals issues)

Civil Appeals Retained (with monetary thresholds)
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Contempt of Court

Limited to Supreme Court matters

Table 1: Restructured Supreme Court Jurisdiction

C. Judicial Commission of Pakistan Restructuring (Article

175A)

The Judicial Commission of Pakistan, responsible for judicial appointments, has been
reconstituted to reflect the new two-court system.

New Composition:

Member Category

Chief Justice of Pakistan (CJP)

Chief Justice of the Federal
Constitutional Court (FCC CJ)

Justice Munib Akhtar

Justice Hasan Azhar Rizvi

Justice Aamer Farooq

Attorney General for Pakistan (AGP)

Federal Law Minister

Pakistan Bar Council (PBC)
Representative

Two Members from National Assembly

Two Members from Senate

Description

Presides over the JCP, represents apex judicial
authority

Represents Federal Constitutional Court
leadership

Sitting Supreme Court judge, member of JCP

Sitting Federal Constitutional Court judge

Next most senior judge of the FCC, jointly
nominated by the Chief Justices

Chief legal advisor to the government, executive
branch representative

Executive government representative balancing
influence

Nominated lawyer representing legal community

Parliamentary members representing
government and opposition

Senate parliamentarians offering political and
legislative viewpoint
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Member Category Description

Nominated by National Assembly Speaker to

One Woman or Non-Muslim Member . )
ensure inclusivity

Changed Appointment Process:

The Chief Justice of the FCC is listed before the Chief Justice of the Supreme Court,
establishing hierarchy in judicial appointments. The senior among the two Chief Justices
chairs the Commission[13].

D. Transfer of High Court Judges (Article 200)

One of the most controversial provisions, this amendment fundamentally alters the process of
transferring judges between High Courts.

Old Provision (Pre-Amendment):

e Transfer required presidential order with judge's consent
e Chief Justice of Pakistan and concerned High Court Chief Justices had to be consulted
e Judges retained substantial protections against forced transfers

New Provision (Post-Amendment):

e President can transfer judges on recommendation of Judicial Commission of Pakistan
¢ Judge's consent is no longer required
e Terms and conditions of transfer determined by the Commission

e Judges refusing transfer are deemed retired and lose pension benefits calculated as
full service

Implementation Article:

"A Judge of a High Court who does not accept a transfer under this Article shall be deemed to
have retired from his office and, on such retirement, he shall be entitled to receive a pension
calculated on the basis of the length of his service as Judge and total service, if any, in the
service of Pakistan."[14]

This provision eliminates the protective mechanism that previously prevented executive
manipulation of judicial transfers.

E. Military Restructuring and Immunities (Article 243 &
248)
Article 243 Changes:

The amendment creates a new position of Chief of Defence Forces (CDF):

¢ The Chief of Army Staff becomes concurrently the Chief of Defence Forces

¢ This person gains constitutional authority over all three armed forces

CONTACT 0325 0179777



e The office of Chairman, Joint Chiefs of Staff Committee (CJCSC) is abolished effective
November 27, 2025

e Field Marshals, Marshals of Air Force, and Admirals of Fleet retain ranks and
privileges for life

Military Immunities (Article 248 & New Clause 9 of Article 243):
¢ Presidential Immunity: The President receives lifetime immunity from criminal
prosecution

¢ Military Officer Immunity: Field Marshals, Marshals of Air Force, and Admirals
of Fleet receive immunity from criminal proceedings and removal (except through
Article 47 procedure)

¢ Chief of Defence Forces Protections: The Chief of Defence Forces is protected
with removal requiring two-thirds parliamentary vote

Part 3: Actual Constitutional Changes -
Old vs New

Deleted Articles

Article What Was Removed

184 Supreme Court's original suo motu jurisdiction in matters of public
(Omitted) importance

186 Supreme Court's jurisdiction in constitutional questions concerning
(Omitted) legislative competence

191A Supreme Court's specific powers regarding enforcement of fundamental
(Omitted) rights through suo motu action

Table 2: Articles Completely Removed/Omitted

Substituted Articles

Article 185 - Supreme Court Appellate Jurisdiction (Substantially Rewritten)

OLD ARTICLE 185:
"The Supreme Court shall have jurisdiction to hear and determine appeals from judgments,
decrees, final orders or sentences of a High Court" (with broad jurisdiction)

NEW ARTICLE 185:

Limits jurisdiction to specific categories while subordinating constitutional matters to the
Federal Constitutional Court (Article 175F)[15]

Article 189 - Binding Nature of Judicial Decisions

OLD: "Any decision of the Supreme Court... shall be binding on all other courts."
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NEW: "Any decision of the Federal Constitutional Court shall... be binding on all other courts
in Pakistan including the Supreme Court. Any decision of the Supreme Court shall... be
binding on all other courts in Pakistan except the Federal Constitutional Court."[16]

This reversal establishes the FCC as the supreme constitutional authority.

Major New Articles Inserted

1. Article 175B: Constitution of Federal Constitutional Court

2. Article 175C: Appointment of FCC Judges
3. Article 175D: Oath of Office for FCC Judges
4. Article 175E: Original Jurisdiction of FCC
5. Article 175F: Appellate Jurisdiction of FCC
6. Article 175G: Review Powers of FCC

7. Article 175H: Advisory Jurisdiction of FCC
8. Article 1751: Retiring Age of FCC Judges

9. Article 175J: Acting Chief Justice of FCC
10. Article 175K: Acting Judges of FCC

11. Article 175L: Seat of FCC (Islamabad)

Amendment Frequency in Articles
Article 42: Reference changed from "Pakistan" to "Federal Constitutional Court"

Articles 59, 63A, 68, 78, 81, 93, 100, 114, 130, 165A, 175, 176, 177, 178, 179, 180,
182, 183, 187, 190, 200, 202A, 204, 205, 206, 207, 208, 209, 210, 260: All modified
to either include "Federal Constitutional Court" in the title or restructure provisions to
accommodate the new court system.

Articles 243 and 248: Undergo major substantive revisions regarding military command
and immunities.

Part 4: Analysis of the Amended
Constitutional Framework

Philosophical Shift: From Unified Judicial
Authority to Specialized Courts

The 27th Amendment represents a fundamental philosophical departure in Pakistan's
constitutional structure. Where Article 175 of the 1973 Constitution established a unified
judicial hierarchy with the Supreme Court at the apex, the amendment creates a bifurcated
system[17].
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Before Amendment: Single apex court (Supreme Court) with comprehensive jurisdiction

After Amendment: Two parallel apex courts with specialized jurisdictions (FCC for
constitutional matters, Supreme Court for ordinary appeals)

Implications for Institutional Balance
1. Executive Empowerment
The amendment significantly enhances executive authority in several ways:

¢ Judicial Appointments: The President and Prime Minister now play central roles
in appointing the FCC's first Chief Justice and judges, with reduced involvement of
the judiciary in the selection process

¢ Judge Transfers: The executive can now transfer judges without their consent
through the JCP's recommendation

¢ Military Control: The Chief of Defence Forces (now the Army Chief) gains
consolidated command over all three armed forces

¢ Immunities: High-ranking military and civilian officials receive sweeping immunity
protections

2. Judicial Independence Concerns

Critics argue that the amendment threatens judicial independence through several
mechanisms:

¢ Forced Judge Transfers: The loss of consent requirement allows the executive to
manipulate judicial independence through transfers

* FCC Appointment Control: The executive-dominated appointment process for the
FCC's first judges may establish political influence in constitutional decision-making

* Limited Oversight: Reduced suo motu powers mean the judiciary cannot
independently investigate matters of public importance

¢ Institutional Subordination: The Supreme Court's position as a check on
executive power is materially weakened

3. Federal-Provincial Dynamics
The amendment's treatment of federal-provincial relations presents contradictory signals:

* Provincial Representation in FCC: The requirement for equal provincial
representation suggests protection of provincial interests

¢ Centralized Dispute Resolution: All federal-provincial disputes now go to a
centrally-controlled court rather than the decentralized Supreme Court system

+ Fiscal Provisions: References to the National Finance Commission Award suggest
potential recentralization of fiscal authority

Military Restructuring: Consolidation vs.
Accountability

Article 243 - Chief of Defence Forces
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The creation of the Chief of Defence Forces position centralizes military command authority
previously distributed among three service chiefs and the CJCSC[18].

Advantages According to Proponents:

¢ Unified command structure facilitates faster decision-making
e Clear chain of command prevents inter-service conflicts
¢ Modernizes military administration to align with international practices

Concerns Raised by Critics:

¢ Concentrates nuclear command authority in one officer

¢ Eliminates institutional checks within the military

» Creates a de facto supreme military leader unchecked by civilian oversight
¢ Potentially undermines constitutional civilian supremacy provisions

Impact on Nuclear Command: The amendment's implications for Pakistan's nuclear
weapons command structure are particularly concerning. Previously, nuclear decisions
involved consultative processes through the National Command Authority. The concentrated
CDF authority theoretically allows one officer to make unilateral strategic decisions[19].

Immunity Provisions: Precedent and Concerns
Article 248 Amendments

The amendment expands immunity protections significantly:

Position Immunity Type
. Lifetime immunity from criminal
President .
prosecution
Governor Immunity during term of office
Field Marshal/Marshal Air Force/Admiral Lifetime immunity and removal
Fleet protection

Table 3: Immunity Provisions Under 27th Amendment

Problems with Immunity Expansion:

1. Accountability Gap: Provides impunity for potentially criminal acts
Rule of Law Erosion: Contradicts constitutional equality before law (Article 25)

International Concerns: Violates international norms on accountability

H @ D

Precedent Setting: Establishes dangerous immunity expansion pattern
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Part 5: Criticism of the 27th
Amendment

Judicial Community Opposition

The 27th Amendment has provoked unprecedented opposition from Pakistan's senior
judiciary:

Resignations of Senior Judges:

In response to the amendment's passage, two senior judges of the Supreme Court resigned in
November 2025[20]:

o Justice Mansoor Ali Shah stated: "A serious attack on the Constitution of
Pakistan... it abolishes the Supreme Court... and subjects the judiciary to executive
control"

o Justice Athar Minallah declared: "The Constitution that I swore to uphold is no
more... what remains is a mere shadow"

These resignations represent significant symbolic and institutional resistance to the
amendment.

Legal Experts' Concerns

Violation of Constitutional Supremacy

Prominent constitutional lawyers argue that the amendment violates the basic structure
doctrine by fundamentally altering the Constitution's basic features without going through a
more stringent amendment process. The Supreme Court in past judgments (particularly the
Doctrine of Basic Structure) has held that certain constitutional features cannot be
amended[21].

Judicial Independence Threat

Constitutional lawyer Rida Hosain stated: "Democracy cannot thrive when impunity is
embedded in the constitution. It provides protections and powers to an unelected military
officer that no democratically elected leader possesses."[22]

Separation of Powers Erosion

The amendment violates the constitutional principle of separation of powers by:

¢ Allowing the executive to transfer judges without judicial input

¢ Concentrating nuclear authority in a single unelected officer

¢ Removing the judiciary's ability to check executive power through suo motu
jurisdiction

* Subordinating judicial decisions to executive preference through appointment control
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Political Opposition
Opposition Parties' Statements:

Sher Afzal Marwat (PTI member) stated: "The new amendment would seal the fate of
democracy in Pakistan because the only constitutional provision in the 1973 Constitution that
ensured civilian supremacy was Article 243. Through this amendment, the authority and
powers previously vested in the prime minister have been transferred to the chief of defense,
who is an army officer."[23]

International Concerns
International Commission of Jurists Statement:
The ICJ expressed serious concerns that the amendment:

1. Dismantles judicial independence through forced judge transfers
Establishes a government-appointed court system
Removes safeguards for fundamental rights

Concentrates military power without checks

AR S R

Sets precedents for authoritarian governance

Bar Association Protests

The Lahore Bar Association, representing thousands of lawyers, organized rallies terming the
amendment "an attack on the independence of the judiciary." Protests spread to other bar
associations across Pakistan[24].

Specific Criticisms

On Judicial Transfers

Critics argue that the loss of consent requirement for judge transfers creates several
problems:

¢ Judicial Coercion: Judges can be transferred to unfavorable postings as
punishment for unfavorable judgments

¢ Independence Erosion: Fear of transfer may cause judges to render favorable
judgments to those in power

* Loss of Protections: Previously established judicial independence protections are
eliminated

* Pension Penalties: The penalty of reduced pension entitlement for refusing
transfer is severe and unjust

On FCC Appointment Process

The executive-dominated appointment process raises concerns:
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¢ The President and Prime Minister select the first Chief Justice without mandatory
judicial consultation

o The first batch of judges is appointed with minimal judicial input (only consultation
with the new CJ)

e This may result in a court favorable to the executive's constitutional interpretations

« The appointment process violates historical practices of judicial independence in
selecting constitutional court justices

On Military Immunity

The immunity provisions face criticism as violating:

¢ Article 25 (Equality before law) - Different treatment for military vs. civilian officials
« International Law - Pakistan is party to treaties requiring accountability
* Democratic Principles - No public official should be above the law

¢ Rule of Law - Core principle that law applies equally to all

On Nuclear Authority Concentration

The most serious concern involves nuclear weapons command authority[25]:

¢ Previously, Pakistan's National Command Authority involved multiple decision-
makers providing checks

¢ The 27th Amendment's consolidation of authority in the CDF creates an
"unaccountable supreme leader" model similar to North Korea

« This eliminates institutional safeguards against precipitous nuclear decisions
¢ Concentrates WMD authority contrary to international non-proliferation norms

e Creates instability risk in a volatile region with active India-Pakistan tensions

Part 6: Impact on Pakistan's Judicial
Structure

Institutional Reorganization

The 27th Amendment fundamentally reorganizes Pakistan's judicial structure in several ways:

New Institutional Hierarchy

1. Federal Constitutional Court (New apex court for constitutional matters)
- Chief Justice of FCC
- Seven judges
- Exclusive jurisdiction over constitutional questions
- Binding authority over Supreme Court on constitutional law
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2. Supreme Court (Demoted from apex to appellate court)
- Chief Justice of Supreme Court
- Ordinary appellate jurisdiction only
- No suo motu powers
- Subordinate to FCC on constitutional questions

3. High Courts (Unchanged in structure but affected by transfer provisions)
- Original and appellate jurisdiction in provinces
- Constitutional benches for Article 199 matters
- Subject to compulsory transfers of judges

The Two-Tier Constitutional Dispute Resolution

Before the amendment, all constitutional disputes went to the Supreme Court. Now they are
divided:

Federal Constitutional Court Hears:

¢ Federal-provincial disputes

e Inter-provincial disputes

¢ Fundamental rights questions

¢ Constitutional interpretation issues

Supreme Court Now Restricted From Hearing:

» Constitutional questions (except those appealable from High Courts under new
procedures)

¢ Suo motu constitutional matters
¢ Most fundamental rights cases (except family and rent matters)

e Original jurisdiction in federal-provincial disputes

Centralization of Judicial Control
The amendment creates mechanisms for centralized judicial control:
Through Judicial Commission:

e Appointment of FCC judges by executive-dominated JCP
e Transfer of High Court judges without consent

¢ Discipline proceedings in Supreme Judicial Council

¢ Determination of inter-se seniority by two Chief Justices

Through Executive Appointments:

e President appoints first FCC Chief Justice
e Prime Minister advises on appointments

e Limited judicial input into appointment process

Implications for Constitutional Rights Protection
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The amendment affects citizens' access to constitutional justice:
Positive Aspects (According to Proponents):

¢ Specialized FCC may provide expert constitutional review

¢ Dedicated constitutional court may reduce backlog in Supreme Court
* Provincial representation ensures balanced decision-making

¢ Clear jurisdictional lines prevent forum shopping

Negative Aspects (According to Critics):

¢ FCC's appointment mechanism may result in executive-friendly interpretations

¢ Loss of Supreme Court's suo motu powers eliminates public interest litigation
mechanism

» Citizens cannot bring suo motu petitions for rights violations
* Reduced accessibility to constitutional justice for common persons

e Judicial independence compromised through judge transfer threats

Removal of Suo Motu Powers

The elimination of Articles 184(3) and 191A removes the Supreme Court's suo motu
jurisdiction in-matters of public importance. This has profound implications:

Before Amendment: Any matter of public importance could be raised before the Supreme
Court for investigation and adjudication, even without a formal plaintiff

After Amendment: The Court cannot initiate proceedings on its own motion; all matters
must be brought through formal legal channels

Example of Lost Protective Mechanism: Previously, if environmental disasters
occurred, judicial atrocities took place, or constitutional violations happened at national
scale, the Supreme Court could intervene suo motu. This mechanism is now eliminated.

Changes to Judicial Independence Architecture

Supreme Judicial Council Restructuring

The Supreme Judicial Council, responsible for disciplining judges, has been restructured to
include:

¢ Chief Justice of FCC (senior authority in judicial matters)
e Chief Justice of Supreme Court

¢ Most senior judges of both courts

¢ Two senior High Court Chief Justices

The FCC's primacy in this body gives it authority over discipline proceedings for all judges.

Loss of Judicial Protections
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Protection Before Amendment After Amendment

Consent for Transfer Required Eliminated

gonsgltatlon CJ of Pakistan mandatory | Only JCP recommendation
equirement

Pension for Refused Full pension Reduced pension

Transfer

Judicial Independence Protected through Weakened through executive

procedures control
Removal Process Constitutionally rigorous Streamlined through transfers

Table 4: Changes to Judicial Independence Protections

Provincial Court System Implications

While the amendment doesn't change High Courts' structure, it affects them significantly:

High Court Judges Now:

Can be transferred between provinces without consent
Face reduced tenure security

May fear transfers for unfavorable judgments

Operate under supervision of FCC and reconstituted JCP

Have reduced protective mechanisms for independence

Constitutional Benches of High Courts:

Now subordinate to FCC on constitutional matters
Limited to Article 199 jurisdiction for fundamental rights
Cannot exercise suo motu jurisdiction

Subject to FCC review on all constitutional questions

Impact on Case Management and Judicial
Efficiency

Potential Improvements:

Separation of constitutional and ordinary cases may reduce Supreme Court backlog
Specialized FCC may provide expert constitutional jurisprudence
Clear jurisdictional lines may reduce litigation over court competence

Dedicated constitutional court with resources may hear cases faster

Potential Problems:

New FCC may face its own backlog given the volume of constitutional questions
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» Bifurcated system may create appeals between courts
* Inconsistent jurisprudence between FCC and Supreme Court
¢ Citizens confused about which court to approach

¢ Increased litigation over jurisdictional questions

Part 7: Broader Constitutional and
Democratic Implications

Checks and Balances Erosion

Pakistan's Constitution established three branches of government with mutual checks. The
27th Amendment undermines this balance:

Executive Empowerment:

¢ Direct control over judiciary through appointments and transfers
e Military consolidation of authority in single officer

¢ Immunity from judicial scrutiny

* Reduced oversight through eliminated suo motu jurisdiction

Judicial Weakening:

¢ Supreme Court demoted to ordinary appeals court

e Judicial independence threatened through judge transfers
» No initiation of investigations into public wrongs

¢ Subordinate to executive-appointed constitutional court

Legislative Abdication:

¢ Parliament has not filled the role of judicial oversight
¢ Allowed amendment to pass despite concerns

» Limited representation in subsequent constitutional governance

Democratic Regression Indicators
Constitutional scholars identify the following as democratic regression:

1. Weakening of Rule of Law: Immunity provisions contradict equal treatment
before law

2. Reduced Democratic Accountability: Military immunity and executive control
prevent public accountability

3. Institutional Capture: Executive control over judiciary reduces independent
checking mechanism
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4. Centralization of Power: Military consolidation and executive strengthening
concentrate authority

5. Democratic Backsliding: Eliminates mechanisms for public interest litigation and
transparency

Comparison to Other Constitutional Systems

India's Constitutional Structure: India maintains a unified Supreme Court with
comprehensive jurisdiction and has explicitly rejected bifurcation of courts, preserving
judicial independence

United States: While having a federal court structure, maintains independent judges and
protections against executive control of appointments

Pakistan Pre-Amendment: Single apex court ensured comprehensive constitutional
protection despite concerns about overreach

Conclusion

The 27th Amendment to Pakistan's Constitution represents a watershed moment in the
country's constitutional history. While proponents argue it modernizes governance structures
and clarifies institutional roles, critics warn it fundamentally undermines democracy, rule of
law, and judicial independence[26].

The amendment's key achievements, according to supporters, include:

» Establishing specialized constitutional adjudication

¢ Reducing Supreme Court's caseload

» Ensuring provincial representation in constitutional decisions
¢ Modernizing military command structure

e Strengthening institutional clarity

However, the amendment's critics point to significant constitutional and democratic costs:

e Threatening judicial independence through judge transfers
* Concentrating military authority without checks

e Granting immunity to high officials

¢ Reducing public access to constitutional justice

* Empowering the executive over the judiciary

Long-Term Implications
The 27th Amendment's ultimate impact will depend on how its provisions are implemented:
If FCC operates independently: Constitutional jurisprudence may remain robust despite

concerns
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If FCC becomes executive-dominated: Constitutional protections could erode
significantly

If judge transfers are used punitively: Judicial independence will effectively disappear
If military authority is used cautiously: Centralization may not create instability

If immunity provisions are tested in courts: Their constitutionality may be challenged

For Students: Key Takeaways

1. The 27th Amendment fundamentally restructures Pakistan's judicial system by
creating a separate Federal Constitutional Court

2. It represents a significant expansion of executive power over the judiciary
It raises serious concerns about judicial independence and the rule of law

The amendment has provoked unprecedented opposition from judges, lawyers, and
constitutional experts

5. Its ultimate impact depends on implementation and how courts interpret its
ambiguous provisions

6. It reflects ongoing tensions in Pakistani governance between democratic institutions
and power concentration
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